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CORPORATIONS (CONSEQUENTIAL AMENDMENTS) BILL (NO. 2) 2001 
Committee 

The Chairman of Committees (Hon George Cash) in the Chair; Hon Nick Griffiths (Minister for Racing and 
Gaming) in charge of the Bill. 

The CHAIRMAN:  Members will be aware that the Standing Committee on Legislation produced a report in 
relation to this Bill.  I indicate that as amendments to the Bill are recommended by the Legislation Committee in 
report No 12, I am required by Standing Order No 234A(2) to put the question that the amendments 
recommended by the Standing Committee on Legislation be read into and deemed part of the Bill.  Before doing 
so, I note that this question relates only to recommendation 1 of the Legislation Committee’s report, which 
affects clause 23 of the Bill.  The committee’s amendment is reflected in amendment No 3/23 standing in the 
name of the Minister for Racing and Gaming on supplementary notice paper 53-1.  Although the committee 
made other recommendations, these relate to the proposed amendments to the Bill rather than to the Bill itself.  
In that respect, Standing Order No 234A does not apply.  I put the question -  

That the amendments recommended by the Standing Committee on Legislation be read into and 
deemed part of the Bill. 

Question put and passed. 

Clause 1 put and passed. 

Clause 2:  Commencement - 
Hon NICK GRIFFITHS: The two amendments standing in my name are discussed in the committee report 
commencing at page 10.  I move - 

Page 2, line 6 - To insert after “Act” - 

(other than Part 6) 

Amendment put and passed. 
Hon NICK GRIFFITHS:  I move -  

Page 2, after line 8 - To insert - 

(2) Part 6 comes into operation on the day on which this Act receives the Royal Assent. 

Again I refer the Committee to page 10 of the Standing Committee on Legislation’s report that sets out the 
matter succinctly. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 3 to 47 put and passed. 

New part 6 - 
Hon NICK GRIFFITHS:  I move - 

Page 8, after part 5 - To insert the following new part - 

Part 6 - Corporations (Ancillary Provisions) Act 2001 

15. The Act amended 
The amendments in this Part are to the Corporations (Ancillary Provisions) Act 
2001*. 

[*Act No 8 of 2001.] 

16. Section 22 amended 
Section 22(2) is amended as follows: 

(a) in paragraphs (b) and (c) by inserting after “1989” -  

“    of the Commonwealth    ”; 

(b) after paragraph (e) by deleting “or”; 

(c) after paragraph (f) by deleting the full stop and inserting - 

“     
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; or 

(g) an Act amending an Act referred to in paragraph (e) or (f). 

           ”. 

17. Section 22A inserted 
After section 22 the following section is inserted - 

 “     

22A. Power to make interim regulations construing certain 
references in Acts 

(1) The Governor, on the recommendation of the Minister, may make 
regulations providing that an affected reference in an Act is to be 
construed as set out in the regulations. 

(2) The Minister may make a recommendation under subsection (1) 
only if he or she considers that - 

(a) each substantive provision of the proposed regulations is 
necessary as a consequence of the enactment, or the 
proposed enactment, by the Parliament of the 
Commonwealth of an Act amending the new ASIC Act or 
the new Corporations Act; and 

(b) subject to subsection (3), the proposed regulations do not 
deal with any other matter. 

(3) Regulations made under this section may deal with matters of a 
transitional nature (including matters of an application or savings 
nature) consequent on the enactment of the amending Act referred 
to in subsection (2)(a). 

(4) Regulations made under this section have effect according to their 
terms. 

(5) Regulations under this section cannot be made after the end of 
12 months after the amending Act to which they relate (or the 
relevant provision of that Act) comes into operation. 

(6) Regulations made under this section expire on the first anniversary 
of the day on which they are made unless they are revoked, or 
expressed to expire, on an earlier day. 

(7) In this section -  

“affected reference” means - 

(a) a reference in an Act to a provision of the new ASIC Act 
or the new Corporations Act; or 

(b) a reference in an Act to a term, expression or concept 
defined or used in the new ASIC Act or the new 
Corporations Act, 

that is, or is to be, affected in any way by the enactment or proposed 
enactment by the Parliament of the Commonwealth of an Act 
amending the new ASIC Act or the new Corporations Act. 

                        
”. 

18. Section 25 amended 
Section 25(6) is amended by inserting after “relevant time” - 

“     

or, in the case of regulations made under section 22(2)(g) or 22A, the time 
when the amending Act (or the relevant provision of that Act) comes into 
operation or is taken to have come into operation 
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”. 

This amendment is consistent with the committee’s stated views, but differs in one respect; namely, with 
proposed section 22A(5).  Some commonwealth Acts may not come into operation for some time after the 
commencement of this statute; therefore, it is considered that this amendment proposes a better mechanism than 
having the strict timetable the committee suggested on pages 26 and 27 of its report. 
Hon PETER FOSS:  The Opposition supports the Government’s amendment, which is consistent with the 
recommendation of the committee but differs in one small respect - it will give the Government a little more 
time.  I do not know whether that is a good idea, but it is not worth quibbling over.  The committee’s concern 
was twofold.  The ideal was that matters should come before Parliament to be considered and enacted rather than 
be dealt with through Henry VIII clauses to adjust Western Australian legislation to suit commonwealth 
legislation.  Everyone agrees that that is a good principle.  The idea was that a limited time should apply in 
which the Government can act.  Therefore, it could not keep renewing the regulation and not bring the matter 
before Parliament.  Every time the deadline expired, the Government simply could have moved another 
regulation.  The Standing Committee on Legislation recommended that the right to make the regulation should 
apply 12 months after the legislation is enacted.  The proposal by the Government is that the limit be 12 months 
from the time the provisions come into effect.  Theoretically, the Commonwealth could take a long time to put 
this measure into effect.  It could take, say, two or three years, but one assumes that would not be the case.  If 
that were the case, the State Government should bring legislation before Parliament.  Theoretically, it is possible 
that a long time will elapse before a matter is brought before Parliament and followed up with some form of 
legislation.  However, only when the commonwealth legislation comes into effect will the laws start to impinge 
on the citizens of Western Australia.  That is the time from which the time frame should apply within proposed 
part 6 before the Chamber.  Although it is considerably more open than the committee’s recommendation, the 
proposed new part follows the spirit of the committee’s recommendation.  The Opposition accepts the 
amendment. 
New part put and passed. 
Title -  
Hon DEE MARGETTS:  During and after the second reading debate, I had a chance to look at a number of 
points raised in a report by the Senate Parliamentary Joint Statutory Committee on Corporations and Securities.  
The committee was concerned about a lack of clarity that arose through a successful legal challenge to 
Corporations Law.  Some concern arose in relation to the powers of the Commonwealth and the States and the 
potential for misuse and misinterpretation.  I pose a general question that applies to this and the subsequent Bill: 
what position has the State Government taken on the process of consultation on constitutional reforms?  On the 
question of reform of the federal Constitution, is the State working with the Commonwealth on whether there 
must be clear constitutional guidelines for these kinds of corporate Bills; and, if so, by what process is that taking 
place?  How will the Government avoid the problems that may occur in other areas, for instance, industrial 
relations possibly being brought under those guidelines and the unsolved problems in many people’s eyes about 
the current roles and powers under the national competition policy and other Bills?  Will the minister tell us what 
process, if any, the State Government is undertaking, whether it believes constitutional reform on these issues is 
necessary, and what process it is undertaking with other States and the Commonwealth on the changes that might 
eventually take place? 
Hon NICK GRIFFITHS:  The member has asked some genuine questions.  I understand she seeks advice on the 
processes that are being undertaken by the Commonwealth and the States - in this instance, the Commonwealth 
and the State of Western Australia.  The relevant commonwealth legislation, if the Commonwealth is to amend 
the Constitution, is the subject of an arrangement between the State of Western Australia and the Commonwealth 
to the effect that, in addition to regular meetings of ministers, the relevant state minister be advised of the 
legislation.  The Commonwealth continues to keep all sides apprised of what may need to occur. 
Hon PETER FOSS:  I will speak on the question asked by Hon Dee Margetts, as I have a fairly close knowledge 
of what it is about.  First, I will deal with whether there is doubt about the constitutionality of various types of 
legislation.  I believe it was something whipped up by the Commonwealth in an attempt to remove from the 
States the power over corporations.  The Commonwealth used it quite unrealistically to scare the commercial 
world.  It is interesting to note that when the Commonwealth got the power, it ceased to be much interested in 
the legal questions that it originally thought were terribly serious.  I therefore believe it was purely a grab, 
mainly by commonwealth bureaucrats, for control over corporations, with which I do not have a great deal of 
sympathy.  The American system, which is probably the largest economy in the world, has managed very well 
with a similar break up, with the federal Government having control over security transactions and the States 
having control over the incorporation of corporations.  However, it does work. 
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I believe many concerns raised, particularly in the Hughes’ case, have been exaggerated for political purposes.  
Some amendments to the Constitution have been discussed; however, Hon Dee Margetts is probably as aware as 
anybody is that the States have very little capacity to change the federal Constitution.  Perhaps one change that 
should be made is to allow the States to initiate changes to the federal Constitution.  That suggestion came from 
the constitutional conference in 1991 but was never taken up.  It is an excellent suggestion and I am sure the 
States would make very good use of it, particularly in relation to fiscal imbalance. 
The process of amendment is now beyond all constitutional doubt, because there was the reference of a Bill to 
the federal Parliament and a reference to enact amendments to that Bill.  There is, therefore, either power in the 
Commonwealth in its own right under the Constitution or power under the reference.  My concern is that at one 
stage of the Bill, four States were required to agree to the changes.  That has now been reduced to three States.  
We had managed to negotiate four but, unfortunately, New South Wales and Victoria, followed by the new 
Attorney General in Western Australia, conceded that change from four to three, which is a great shame and 
wrong in principle. 

The process is that certain matters that are clearly set out must come back to the state ministers for approval.  
Other matters, which would appear to be clearly within the ordinary constitutional competence of the 
Commonwealth, are decided by the Commonwealth without a great deal of reference to the States.  That is 
probably a fair break up.  The federal Government can arrogate to itself further parts of the State’s constitutional 
competence by a vote supported by only three state ministers, which I think is wrong.  However, that is what was 
agreed, that is what is in the legislation and that is currently the regime that controls it. 

Hon DEE MARGETTS:  I will further put in perspective some issues I mentioned.  The Standing Committee on 
Legislation recommended that the objects clause in the States’ reference legislation provide that the referred 
powers not be used by the Commonwealth to regulate industrial relations.  Views put to the committee from the 
Coalition for Corporate Certainty acknowledged the concerns of some States that the Commonwealth could 
misuse the referred powers to legislate on industrial relations for the environment, and that these concerns could 
be addressed by the corporations agreement.  In response to questions, the Coalition for Corporate Certainty also 
advised that the legislation did not acknowledge other problems still faced by the Commonwealth and States in 
other cooperative schemes.  The committee concluded that urgent action was necessary to remedy the situation.  
However, Senator Andrew Murray of the Australian Democrats suggested that the national interest required that 
the Constitution be modernised and amended.   

The question I asked the minister was not necessarily about the opportunities that were available at some stage 
for the States to discuss these issues with the Commonwealth.  I asked whether this State had a position on the 
necessity to clarify these issues.  It may be that there is no process for positive input from the States on what to 
ask for if in the future the Constitution is amended and modernised.  That positive input from the States could 
include matters relating to the clarification and modernisation of corporate powers, industrial relations and 
environmental powers.  However, in this case it would sort out some residual uncertainties over the powers of 
corporations. 

Title put and passed. 

Bill reported, with amendments. 

Leave granted to proceed forthwith through remaining stages. 

Report 

Report of Committee adopted. 

Third Reading 

Bill read a third time, on motion by Hon Nick Griffiths (Minister for Racing and Gaming), and returned to the 
Assembly with amendments.  
 


